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Junior Lewis DAVIS, Plaintiff-Appellee, 

v. 

Mary Sue DAVIS, Defendant-Appellant. 

Supreme Court of Tennessee, 
at Knoxville. 

June 1, 1992. 

Husband sought divorce. The County 
Court, Blount County, W. Dale Young, J., 
granted divorce and awarded custody of 
preembryos to wife. Husband appealed. 
The Court of Appeals reversed and review 
was granted. The Supreme Court, Daugh- 
trey, J., held that husband was entitled to 
custody of preembryos. 

Affirmed. 

1. Infants <®=>1 

Preembryos are not "persons" under 
Tennessee law. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

2. Infants 

Preembryos do not enjoy protection as 
"persons" under federal law. 

3. Infants 
Property <§^2 

Preembryos are not, strictly speaking, 
either "persons" or "property," but occupy 
interim category that entitles them to spe- 
cial respect because of their potential for 
human life. 

4. Divorce <£*297 

Parent and Child e^2(3J) 
Agreement regarding disposition of 
any untransferred preembryos in the event 
of contingencies, such as death of one or 
more of parties, divorce, financial rever- 
sals, or abandonment of program, should 
be presumed valid and should be enforced 
as between the progenitors. 

5. Divorce <3=>298(1) 

Supreme Court declined to decide issue 
of rights of divorced parties to preembryos 
on basis of implied contract or reliance 
doctrine where there was no indication in 



record that disposition in event of contin- 
gencies other than wife's pregnancy was 
ever considered by parties or that husband 
intended to pursue reproduction outside 
confines of continuing marital relationship. 

6. Constitutional Law <3=*254.1 

Concept of liberty under Fourteenth 
Amendment protects those personal rights 
that are fundamental, and it is not confined 
to specific terms of Bill of Rights. 
U.S.C.A. Const.Amend. 14. 

7. Constitutional Law <3==>82(7) 

There is right of individual privacy 
guaranteed under and protected by liberty 
clauses of Declaration of Rights. Const. 

Art. 1, §§ 1, 2, 3, 7, 8, 19, 27. 

8. Constitutional Law e=>82(7) 

Right to privacy under Declaration of 
Rights incorporates some of attributes of 
federal constitutional right to privacy and, 
in any given fact situation, may also share 
some of its contours. U.S.C.A. Const. 
Amend. 14; Const. Art. 1, § 1. 

9. Constitutional Law <^82(10) 

Right of procreation is vital part of 
individual's right to privacy under Declara- 
tion of Rights. Const. Art. 1, § 1. 

10. Parent and Child <3=»2(1) 
However far protection of procreation- 

al autonomy extends, existence of right 
itself dictates that authority to decide what 
to do with preembryos taken for in vitro 
fertilization (IVF) rests in gamete-providers 
alone, at least to the extent that their deci- 
sions have impact upon their individual re- 
productive status. U.S.C.A. Const.Amend. 
14; Const. Art. 1, § 1. 

11. Constitutional Law ^82(10) 

At least with respect to state's public 
policy and its constitutional right of priva- 
cy, state's interest in potential human life 
is insufficient to justify infringement on 
gamete-providers' procreational autonomy. 
U.S.C.A. Const.Amend. 14; Const. Art. 1, 
§ 1. 

12. Divorce «s=»298(l) 

Ex-husband who sought custody of 
cryogenically-preserved preembryos to de- 
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st roy iem had greater interest in pre- 
embryos than ex-wife and was entitled to 
custody of preembryos; ex-husband was 
vehemently opposed to fathering child that 
not live with both parents in light of 
h^JSyiipod experiences and ex-wife's only 
i|ler^t in embryos was to donate them to 
aether couple. 

l| parent and Child ^2(1, 3.7) 

Disputes involving disposition of 
pfeembryos produced by in vitro fertiliza- 
tion (1VF) should be resolved, first, by look- 
ing to preferences of progenitors and if 
their wishes cannot be ascertained, or if 
there is dispute, then their prior agreement 
concerning disposition should be carried 
out. 

14. Parent and Child <&=>2(3) 

^^■■■■If no prior agreement exists between 
progenitors as to disposition of preembryos 

^febduced by in vitro fertilization (IVF), 
then relative interests of parties in using or 
pot using preembryos must be weighed if a 
dispute arises as to custody. 

15. Parent and Child <£=>2(3) 
Ordinarily, party wishing to avoid pro- 
creation should prevail if there is dispute 
as to custody of preembryos produced by in 
vitro fertilization (IVF), assuming that oth- 
er party has reasonable possibility of 
achieving parenthood by means other than 
use of preembryos in question but if no 
other reasonable alternative exists, then ar- 
gument in favor of using preembryos to 
achieve pregnancy should be considered; 
however, if party seeking control of 
preembryos intends merely to donate them 
to another couple, objecting party has 
greater interest and should prevail 
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OPINION 

DAUGHTREY, Justice. 

This appeal presents a question of first 
impression, involving the disposition of the 
cryogenically-preserved product of in vitro 
fertilization (IVF), commonly referred to in 
the popular press and the legal journals as 
"frozen embryos." The case began as a 
divorce action, filed by the appellee, Junior 
Lewis Davis, against his then wife, appel- 
lant Mary Sue Davis. The parties were 
able to agree upon all terms of dissolution, 
except one: who was to have "custody" of 
the seven "frozen embryos" stored in a 
Knoxville fertility clinic that had attempted 
to assist the Davises in achieving a much- 
wanted pregnancy during a happier period 
in their relationship. 

L Introduction 

Mary Sue Davis originally asked for con- 
trol of the "frozen embryos" with the in- 
tent to have them transferred to her own 
uterus, in a post-divorce effort to become 
pregnant. Junior Davis objected, saying 
that he preferred to leave the embryos in 
their frozen state until he decided whether 
or not he wanted to become a parent out- 
side the bounds of marriage. 

Based on its determination that the 
embryos were "human beings" from the 
moment of fertilization, the trial court 
awarded "custody" to Mary Sue Davis and 
directed that she "be permitted the oppor- 
tunity to bring these children to term 
through implantation." The Court of Ap- 
peals reversed, finding that Junior Davis 
has a "constitutionally protected right not 
to beget a child where no pregnancy has 
taken place" and holding that "there is no 
compelling state interest to justify [ ] or- 
dering implantation against the will of ei- 
ther party." The Court of Appeals further 
held that "the parties share an interest in 
the seven fertilized ova" and remanded the 
case to the trial court for entry of an order 
vesting them with "joint control . . . and 
equal voice over their disposition." 
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Mary Sue Davis then sought review in 
this Court, contesting the validity of the 
constitutional basis for the Court of Ap- 
peals decision. We granted review, not 
because we disagree with the basic legal 
analysis utilized by the intermediate court 
but because of the obvious importance of 
the case m terms of the development of law 
regarding the new reproductive technolo- 
gies, and because the decision of the Court 
of Appeals does not give adequate guid- 
ance to the trial court in the event the 
parties cannot agree. 



We note, in this latter regard, that their 
positions have already shifted: both have 
remarried and Mary Sue Davis (now Mary 
bue btowe) has moved out of state. She no 
longer wishes to utilize the "frozen 
embryos" herself, but wants authority to 
donate them to a childless couple. Junior 
Davis is adamantly opposed to such dona- 
tion and would prefer to see the "frozen 
embryos" discarded. The result is, once 
again, an impasse, but the parties' current 
legal position does have an effect on the 
probable outcome of the case, as discussed 
below. 



At the outset, it is important to note the 
absence of two critical factors that might 
otherwise influence or control the result of 
this litigation: When the Davises signed up 
for the IVF program at the Knoxville clin- 
ic, they did not execute a written agree- 
ment specifying what disposition should be 
made of any unused embryos that might 
result from the cryopreservation process 
Moreover, there was at that time no Ten- 

tied ™ dT p tl0 u D - A „ Louisia ™ statute enti- 
tled Human Embryos," among other things 
forb.ds the intentional destruction of a cryopfe 
served IVF embryo and declares that tispuZ 
between parties should be resolved in the "bes 

Tt TeT UnH the r b r°-. 1986 La ActS R ' S - '=121 
et seq. Under the Louisiana statute, unwanted 

be made available for 

2 \7 7 he ° nly re P°" e d decision is York v. Jones, 
ILl t 421 ( E - D - V "-1989), discussed a 

casfof nw S 7 eCtl °" ^ b , eI ° W - The ""reported 
case of Z) e/Z , „. Columbia Presbyterian Medical 
Center is summarized in footnote 21, below A 
third case, involving a California couple who 
underwent IVF in Australia and later died in an 
airplane crash, is noted in Smith, AustraUal 



nessee statute governing such disposition 
nor has one been enacted in the meantime >' 
In addition, because of the uniqueness of 
the question before us, we have no case 
fcw to guide us to a decision in this case 
Despite the fact that over 5,000 IVF babies 
have been born in this country and the fact 
that some 20,000 or more "f r07en 
embryos" remain in storage, there are an- 
parently very few other litigated cases in- 
volving the disputed disposition of untrans- 
ferred "frozen embryos," and none is on 
point with the facts in this case.* 

But, if we have no statutory authority or 
common law precedents to guide us, we do 
have the benefit of extensive comment and 
analysis in the legal journals. In those 
articles, medical-legal scholars and ethicists 
have proposed various models for the dis- 
position of "frozen embryos" when unantic- 
ipated contingencies arise, such as divorce 
death of one or both of the parties, finan- 

r e ivt S ' ° r Simple Enchantment 
with the IVF process. Those models range 
from a rule requiring, at one extreme, that 
all embryos be used by the gamete-provid- 
ers or donated for uterine transfer, and at 
the other extreme, that any unused 
embryos be automatically discarded.' Oth- 
er formulations would vest control in the 
female gamete-provider-in every case, be- 
cause of her greater physical and emotional 
contribution to the IVF process/ or per- 
haps only in the event that she wishes to 
use them herself.* There are also two "im- 
plied contract" models: one would infer 

fb° n^ nr v lment b an IVP P r °g ram that 
the IVF clinic has authority to decide in the 
event of an impasse whether to donate, 

flZ\^ P n a "" Embry ° S ' 24 J - Fam -L- 27 
1985-86). Because the couple died intestate, 

law whhf f ^ ******* «"der California 
law without regard to the "frozen embryos" left 
in storage in Australia. 

Analysts and Proposed Guidelines for a Uniform 
Law, 17 J.Legis. 97 (1990). 

4. This is the so-called "sweat-equity" model 
Robertson, Resolving Disputes over Frozen 

De"c 3StingS Ce " ter ReP ° rt 31 P- 7 ' N -y 



5. Andrews The Legal Status of the Embryo, 32 
Loyola L.Rev. 357 (1986). 



DAVIS v 

Cite as 842 S.W.2d 

discard, or use the "frozen embryos" for 
research; the other would infer from the 
parties' participation in the creation of the 
embryos that they had made an irrevocable 
commitment to reproduction and would re- 
quire transfer either to the female provider 
or to a donee. There are also the so-called 
"equity models": one would avoid the con- 
flict altogether by dividing the "frozen 
embryos" equally between the parties, to 
do with as they wish; 6 the other would 
award veto power to the party wishing to 
avoid parenthood, whether it be the female 
or the male progenitor. 7 

Each of these possible models has the 
virtue of ease of application. Adoption of 
any of them would establish a bright-line 
test that would dispose of disputes like the 
one we have before us in a clear and pre- 
dictable manner. As appealing as that pos- 
sibility might seem, we conclude that given 
the relevant principles of constitutional 
law, the existing public policy of Tennessee 
with regard to unborn life, the current 
state of scientific knowledge giving rise to 
the emerging reproductive technologies, 
and the ethical considerations that have 
developed in response to that scientific 
knowledge, there can be no easy answer to 
the question we now face. We conclude, 
instead, that we must weigh the interests 
of each party to the dispute, in terms of the 
facts and analysis set out below, in order to 
resolve that dispute in a fair and responsi- 
ble manner. 



II. The Facts 

Mary Sue Davis and Junior Lewis Davis 
met while they were both in the Army and 
stationed in Germany in the spring of 1979. 
JAfter a period of courtship, they came 
^Ome to the United States and were mar- 
ried on April 26, 1980. When their leave 

Assuming that the parties do not change their 
current positions, in this case the result would 
"the worst of both worlds": some of the 
i^^ffozen embryos would likely be destroyed, con- 
* rarv to Mary Sue Davis's devout wish that they 
be implanted and given the opportunity to come 
|:;|| ter «i; at the same time, the others would 
be implanted and might come to term, 
thus forcing Junior Davis into unwanted parent- 
hood. 
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was up, they then returned to their posts in 
Germany a? a married couple. 

Within six months of returning to Ger- 
many, Mary Sue became pregnant but un- 
fortunately suffered an extremely painful 
tubal pregnancy, as a result of which she 
had surgery to remove her right fallopian 
tube. This tubal pregnancy was followed 
by four others during the course of the 
marriage. After her fifth tubal pregnancy, 
Mary Sue chose to have her left fallopian 
tube ligated, thus leaving her without func- 
tional fallopian tubes by which to conceive 
naturally. The Davises attempted to adopt 
a child but, at the last minute, the child's 
birth-mother changed her mind about put- 
ting the child up for adoption. Other paths 
to adoption turned out to be prohibitively 
expensive. In vitro fertilization became 
essentially the only option for the Davises 
to pursue in their attempt to become par- 
ents. 

As explained at trial, IVF involves the 
aspiration of ova from the follicles of a 
woman's ovaries, fertilization of these ova 
in a petri dish using the sperm provided by 
a man, and the transfer of the product of 
this procedure into the uterus of the wom- 
an from whom the ova were taken. 8 Im- 
plantation may then occur, resulting in a 
pregnancy and, it is hoped, the birth of a 
child. 

Beginning in 1985, the Davises went 
through six attempts at IVF, at a total cost 
of $35,000, but the hoped-for pregnancy 
never occurred. Despite her fear of nee- 
dles, at each IVF attempt Mary Sue under- 
went the month of subcutaneous injections 
necessary to shut down her pituitary gland 
and the eight days of intermuscular injec- 
tions necessary to stimulate her ovaries to 
produce ova. She was anesthetized five 
times for the aspiration procedure to be 
performed. Forty-eight to 72 hours after 

7. Poole, Allocation of Decision-Making Rights to 
Frozen Embryos, 4 Amer.J. of Fam.L. 67 (1990). 

8. Alternatively, the fertilized ova may also be 
transferred to the uterus of a "surrogate moth- 
er," who carries through with the pregnancy for 
the gamete-providers, or they may be donated to 
a genetically unrelated couple. 
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each aspiration, she returned for transfer 
back to her uterus, only to receive a nega- 
tive pregnancy test result each time. 

The Davises then opted to postpone an- 
other round of IVF until after the clinic 
with which they were working was pre- 
pared to offer them cryogenic preservation, 
scheduled for November 1988. Using this 
process, if more ova are aspirated and ferti- 
lized than needed, the conceptive product 
may be cryogenically preserved (frozen in 
nitrogen and stored at sub-zero tempera- 
tures) for later transfer if the transfer 
performed immediately does not result in a 
pregnancy. The unavailability of this pro- 
cedure had not been a hinderance to previ- 
ous IVF attempts by the Davises because 
Mary Sue had produced at most only three 
or four ova, despite hormonal stimulation. 
However, on their last attempt, on Decem- 
ber 8, 1988, the gynecologist who per- 
formed the procedure was able to retrieve 
nine ova for fertilization. The resulting 
one-celled entities, referred to before divi- 
sion as zygotes, were then allowed to devel- 
op in petri dishes in the laboratory until 
they reached the four- to eight-cell stage. 

Needless to say, the Davises were 
pleased at the initial success of the proce- 
dure. At the time, they had no thoughts of 
divorce and the abundance of ova for ferti- 
lization offered them a better chance at 
parenthood, because Mary Sue Davis could 
attempt to achieve a pregnancy without 
additional rounds of hormonal stimulation 
and aspiration. They both testified that 
although the process of cryogenic preserva- 
tion was described to them, no one ex- 
plained the ways in which it would change 
the nature of IVF for them. 9 There is, for 

9 They also were not asked to sign any consent 
'forms. Apparently the clinic was in the process 
of moving its location when the Davises under- 
went this last round and, because timing of each 
step of IVF is crucial, it was impossible to 
postpone the procedure until the appropriate 
forms were located. 
10. Mary Sue Davis's testimony is contradictory 
as to whether she would have gone ahead with 
IVF if she had been worried about her mar- 
riage. At one point she said if she had known 
they were getting divorced, she would not have 
gone ahead with it, but at another point she 
indicated that she was so committed to the idea 
of being a mother that she could not say that 



example, no indication that they ever con- 
sidered the implications of storage beyond 
the few months it would take to transfer 
the remaining "frozen embryos," if neces- 
sary. There was no discussion, let alone an 
agreement, concerning disposition in the 
event of a contingency such as divorce. 

After fertilization was completed, a 
transfer was performed as usual on De- 
cember 10, 1988; the rest of the four- to 
eight-cell entities were cryogenically pre- 
served. Unfortunately, a pregnancy did 
not result from the December 1988 trans- 
fer, and before another transfer could be 
attempted, Junior Davis filed for divorce- 
in February 1989. He testified that he had 
known that their marriage "was not very 
stable" for a year or more, but had hoped 
that the birth of a child would improve 
their relationship. Mary Sue Davis testi- 
fied that she had no idea that there was a 
problem with their marriage. 10 As noted 
earlier, the divorce proceedings were com- 
plicated only by the issue of the disposition 
of the "frozen embryos." 

III. The Scientific Testimony 
In the record, and especially in the trial 
court's opinion, there is a great deal of 
discussion about the proper descriptive ter- 
minology to be used in this case. Although 
this discussion appears at first glance to be 
a matter simply of semantics, semantical 
distinctions are significant in this context, 
because language defines legal status and 
can limit legal rights. 11 Obviously, an 
"adult" has a different legal status than 
does a "child." Likewise, "child" means 
something other than "fetus." 12 A "fe- 

she would not have gone ahead with cryopreser- 
vation. 



U For a thorough consideration of the implica- 
tions of status, see Clifford Grobstein, Science 
and the Unborn, pages 58-62, Basic Books, int., 
New York (1988). 

12, As Justice Stevens noted in Thornbur^ 
American College of Obstetricians ^dO^^ 
gists, 476 U.S. 747, 779 n. 8, 106 S.Ct 2169 213$ 
n. 8, 90 L.Ed.2d 779 (1986) (Stevens, J., contu 
ring), "No member of this Court has ever *ug- 
ge sied that a fetus of a 'person' within the mean 
ing of the Fourteenth Amendment. 
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differs from an "embryo." There was 
at trial about whether the 
pfe^ight-cell entities in this case 
m^rly be referred to as "embr- 
f^orC "preembryos," with resulting 
|fi r ences in legal analysis. 

0ne expert, a French geneticist named 
nr 0n j C e tn e Lejeune, insisted that there 
„ n0 reC ogni Z ed scientific distinction be- 
S° ft T2o terms. He referred to the 
||. to eight-cell entities at issue here as 
Sly human beings," as "tiny persons, 
5 as his "kin." Although he .s an mter- 
tiationally recognized geneticist, Dr. be- 
S background fails to reflect any de- 
cree of expertise in obstetrics or gynecolo- 
gy (specifically in the field of infertility) or 
f medical ethics. His testimony revealed a 
profound confusion between science and 
religion. For example, he was deeply 
m0 ved that "Madame [Mary Sue], the 
Smother, wants to rescue babies from this 
concentration can," and he concluded that 
Junior Davis has a moral duty to try to 
bring these "tiny human beings" to term. • 
Dr. LeJeune's opinion was disputed by 
y Dr. Irving Ray King, the gynecologist who 
performed the IVF procedures in this case. 
Dr. King is a medical doctor who had prac- 
ticed as a sub-speciality in the areas of 
infertility and reproductive endocrinology 
for 12 years. He established the Fertility 
Center of East Tennessee in Knoxville in 
1984 and had worked extensively with IVF 
and cryopreservation. He testified that the 
currently accepted term for the zygote im- 
mediately after division is "preembryo" 
and that this term applies up until 14 days 
after fertilization. He testified that this 
14-day period defines the accepted period 
for preembryo research. At about 14 days, 
he testified, the group of cells begins to 
differentiate in a process that permits the 
eventual development of the different body 
parts which will become an individual. 

Dr. King's testimony was corroborated 
by the other experts who testified at trial, 
with the exception of Dr. Lejeune. It is 

13. For further rather uncomplimentary charac- 
terization of Lejeune's testimony, see Annas, A 
French Homunculus in a Tennessee Court. 19 
Hastings Center Report (Nov/Dec 1989). 
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further supported by the American Fertili- 
ty Society, an organization of 10,000 physi- 
cians and scientists who specialize in prob- 
lems of human infertility. The Society s 
June 1990 report on Ethical Considerations 
of the New Reproductive Technologies 
indicates that from the point of fertiliza- 
tion, the resulting one-cell zygote contains 
"a new hereditary constitution (genome) 
contributed to by both parents through the 
union of sperm and egg." /A at SIS. Con- 
tinuing, the report notes: 
The stage subsequent to the zygote is 
cleavage, during which the single initial 
cell undergoes successive equal divisions 
with little or no intervening growth. As 
a result, the product cells (blastomeres) 
become successively smaller, while the 
size of the total aggregate of cells re- 
mains the same. After three such divi- 
sions, the aggregate contains «ght cells 
in relatively loose association . . . l>Jach 
blastomere, if separated from the others, 
has the potential to develop into a com- 
plete adult. . . . Stated another way, at 
the 8-cell stage, the developmental sin- 
gleness of one person has not been estab- 
lished. 

Beyond the 8-cell stage, individual blas- 
tomeres begin to lose their zygote-hke 
properties. Two divisions after the 8- 
cell stage, the 32 blastomeres are in- 
creasingly adherent, closely packed, and 
no longer of equal developmental poten- 
tial The impression now conveyed is of 
a multicellular entity, rather than of a 
loose packet of identical cells. 
As the number of cells continues to in- 
crease, some are formed into a surface 
layer, surrounding others within. The 
outer layers have changed in properties 
toward trophoblast . . ., which is destined 
rto become part of the placenta]. The 
less-altered inner cells will be the source 
of the later embryo. The developing en- 
tity is now referred to as a blastocyst, 
characterized by a continuous peripheral 
layer of cells and a small cellular popula- 



14 Published in the official Journal of the Amer- 
ican Fertility Society, Volume 53, number 6, 
June 1990. 
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tion within a central cavity ... It is at 
about this stage that the [normally] de- 
veloping entity usually completes its 
transit through the oviduct to enter the 
uterus. 

Cell division continues and the blastocyst 
enlarges through increase of both cell 
number and [volume]. The populations 
of inner and outer cells become increas- 
ingly different, not only in position and 
shape but in synthetic activities as well. 
The change is primarily in the outer pop- 
ulation, which is altering rapidly as the 
blastocyst interacts with and implants 
into the uterine wall . . . Thus, the first 
cellular differentiation of the new gener- 
ation relates to physiologic interaction 
with the mother, rather than to the es- 
tablishment of the embryo itself. It is 
for this reason that it is appropriate to 
refer to the developing entity up to this 
point as a preembryo, rather than an 
embryo. 

Id. at 31S-32S (emphasis added). For a 
similar description of the biologic differ- 
ence between a preembryo and an embryo, 
see Robertson, In the Beginning: The Le- 
gal Status of Early Embryos, 76 Va. 
L.Rev. 437 (1990), in which the author sum- 
marizes the findings of Clifford Grobstein 
in The Early Development of Human 
Embryos, 10 J.Med. & Phil. 213 (1984). 

Admittedly, this distinction is not disposi- 
tive in the case before us. 15 It deserves 
emphasis only because inaccuracy can lead 
to misanalysis such as occurred at the trial 
level in this case. The trial court reasoned 
that if there is no distinction between 
embryos and preembryos, as Dr. Lejeune 
theorized, then Dr. Lejeune must also have 
been correct when he asserted that "human 
life begins at the moment of conception." 
From this proposition, the trial judge con- 
cluded that the eight-cell entities at issue 
were not preembryos but were "children in 
vitro." He then invoked the doctrine of 

15, It would be relevant, however, to the ques- 
tion of whether embryonic research is permissi- 
ble, under regulations that limit such research 
to ''preembryonic" stages. Such research is car- 
ried out principally in order to perfect in vitro 
fertilization techniques and to increase the suc- 
cess rate of pregnancies achieved through IVF 
and, as of 1986, was regulated by statute in 



parens patriae and held that it was "in the 
best interest of the children" to be bom 
rather than destroyed. Finding that Mary 
Sue Davis was willing to provide such an 
opportunity, but that Junior Davis was not, 
the trial judge awarded her "custody" of 
the "children in vitro." 

The Court of Appeals explicitly rejected 
the trial judge's reasoning, as well as the 
result. Indeed, the argument that "human 
life begins at the moment of conception" 
and that these four- to eight-cell entities 
therefore have a legal right to be born has 
apparently been abandoned by the appel- 
lant, despite her success with it in the trial 
court. 16 We have nevertheless been asked 
by the American Fertility Society, joined by 
19 other national organizations allied in 
this case as amici curiae, to respond to this 
issue because of its far-reaching implica- 
tions in other cases of this kind. We find 
the request meritorious. 

IV. The "Person" vs. "Property" 
Dichotomy 
[1] One of the fundamental issues the 
inquiry poses is whether the preembryos in 
this case should be considered "persons" or 
"property" in the contemplation of the law. 
The Court of Appeals held, correctly, that 
they cannot be considered "persons" under 
Tennessee law: 

The policy of the state on the subject 
matter before us may be gleaned from 
the state's treatment of fetuses in the 
womb. ... The state's Wrongful Death 
Statute, Tenn.Code Ann. § 20-5-106 does 
not allow a wrongful death for a viable 
fetus that is not first born alive. With- 
out live birth, the Supreme Court has 
said, a fetus is not a "person" within the 
meaning of the statute. See e.g., Hornby 
v. McDaniel, 559 S.W.2d 774 (Tenn.1977); 
Durrett v. Owens, 212 Tenn. 614, 371 
S.W.2d 433 (1963); Shousha v. Matthews 

some 25 states. See L.B. Andrews, The Legal 
Status of the Embryo, 32 Loyola L.Rev, ^h, 
396-397 (1986). 

16. In her brief, the appellant now character*^ 
the preembryos as "potential life" rather than ab 
"human beings." 
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Omrself Service, 210 Tenn. 384, 358 
£ w 9( \ 471 (1962); Hogan v. McDaniel, 
S%nn. 235, 319 S.W.2d 221 (1958). 
Other enactments by the legislature dem- 
onstrate even more explicitly that viable 
felises in the womb are not entitled to 
the same protection as "persons". Tenn. 
Code Ann. § 39-15-201 incorporates the 
trimester approach to abortion outlined 
m goe v. Wade, 410 U.S. 113 [93 S.Ct 
705, 35 L.Ed.2d 147] (1973). A woman 
and her doctor may decide on abortion 
Eld thin the first three months of pregnan- 
cy but after three months, and before 
viability, abortion may occur at a proper- 
ly regulated facility. Moreover, after vi- 
ability, abortion may be chosen to save 
the life of the mother. This statutory 
scheme indicates that as embryos devel- 
op, they are accorded more respect than 
mere human cells because of their bur- 
geoning potential for life. But, even af- 
ter viability, they are not given legal 
status equivalent to that of a person 
already born. This concept is echoed in 
Tennessee's murder and assault statutes, 
which provide that an attack or homicide 
of a viable fetus may be a crime but 
abortion is not. See Tenn.Code Ann. 
§§ 39-13-107 and 39-13-210. 
Junior Lewis Davis v. Mary Sue Davis, 
Tennessee Court of Appeals at Knoxville, 
No. 190, slip op. at 5-6, 1990 WL 130807 
(Sept. 13, 1990). 

[2] Nor do preembryos enjoy protection 
as "persons" under federal law. In Roe v. 
Wade, 410 U.S. 113, 93 S.Ct. 705, 35 
L.Ed.2d 147 (1973), the United States Su- 
preme Court explicitly refused to hold that 
the fetus possesses independent rights un- 
der law, based upon a thorough examina- 
tion of the federal constitution, 17 relevant 

17. The Fourteenth Amendment, for example, 
limits the equal protection and due process of 
law to "persons born or naturalized in the Unit- 
ed States." 

18. As Justice Stevens noted in Thornburgh v. 
American College of Obstetricians and Gynecolo- 
gists, 476 U.S. 747, 779 n. 8, 106 S.Ct. 2169, 2188 
n. 8, 90 L.Ed.2d 779 (1986) (Stevens, J., concur- 
ring), "No member of this Court has ever sug- 
gested that a fetus of a 'person' within the mean- 
ing of the Fourteenth Amendment." 
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common law principles, and the lack of 
scientific consensus as to when life begins. 
The Supreme Court concluded that "the 
unborn have never been recognized in the 
law as persons in the whole sense." Id. at 
162, 93 S.Ct. at 731. As a matter of consti- 
tutional law, this conclusion has never been 
seriously challenged. 18 Hence, even as the 
Supreme Court in Webster v. Reproductive 
Health Services, 492 U.S. 490, 109 S.Ct. 
3040, 106 L.Ed.2d 410 (1989), permitted the 
states some additional leeway in regulating 
the right to abortion established in Roe v. 
Wade, the Webster decision did no more 
than recognize a compelling state interest 
in potential life at the point when viability 
is possible. Thus, as Justice O'Connor not- 
ed, "[viability remains the 'critical point.' " 
Id. at 529, 109 S.Ct. at 3062 (O'Connor, J., 
concurring). That stage of fetal develop- 
ment is far removed, both qualitatively and 
quantitatively, from that of the four- to 
eight-cell preembryos in this case. 19 

Left undisturbed, the trial court's ruling 
would have afforded preembryos the legal 
status of "persons" and vested them with 
legally cognizable interests separate from 
those of their progenitors. Such a decision 
would doubtless have had the effect of 
outlawing IVF programs in the state of 
Tennessee. But in setting aside the trial 
court's judgment, the Court of Appeals, at 
least by implication, may have swung too 
far in the opposite direction. 

The intermediate court, without explicitly 
holding that the preembryos in this case 
were "property," nevertheless awarded 
"joint custody" of them to Mary Sue Davis 
and Junior Davis, citing T.C.A. §§ 68-30- 
101 and 39-15-208, and York v. Jones, 717 
F.Supp. 421 (E.D.Va.1989), for the proposi- 
tion that "the parties share an interest in 

19. Left undisturbed in the mother's uterus, a 
viable fetus has an excellent chance of being 
brought to term and born live. In contrast, a 
preembryo in a petri dish, if later transferred, 
has only a 13-21 percent chance of achieving 
actual implantation. Of these pregnancies, be- 
tween 56 percent and 75 percent result in live 
births. Jones and Rogers, Clinical In Vitro Fer- 
tilization, 51-62, cited in Poole, Allocation of 
Decision-Making Rights to Frozen Embryos, 4 
J.Amer.Family L. 67 (1990). 
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the seven fertilized ova." The intermediate 
court did not otherwise define this interest. 

The provisions of T.C.A. §§ 68-30-101 et 
seq., on which the intermediate appellate 
court relied, codify the Uniform Anatomical 
Gift Act. T.C.A. § 39-15-208 prohibits ex- 
perimentation or research using an aborted 
fetus in the absence of the woman's con- 
sent. These statutes address the question 
of who controls disposition of human or- 
gans and tissue with no further potential 
for autonomous human life; they are not 
precisely controlling on the question before 
us, because the "tissue" involved here does 
have the potential for developing into inde- 
pendent human life, even if it is not yet 
legally recognizable as human life itself. 

The intermediate court's reliance on 
York ik Jones, is even more troublesome. 
That case involved a dispute between a 
married couple undergoing IVF procedures 
at the Jones Institute for Reproductive 
Medicine in Virginia. When the Yorks de- 
cided to move to California, they asked the 
Institute to transfer the one remaining 
"frozen embryo" that they had produced to 
a fertility clinic in San Diego for later 
implantation. The Institute refused and 
the Yorks sued. The federal district court 
assumed without deciding that the subject 
matter of the dispute was "property." The 
York court held that the "cryopreservation 
agreement" between the Yorks and the 
Institute created a bailment relationship, 
obligating the Institute to return the sub- 
ject of the bailment to the Yorks once the 
purpose of the bailment had terminated. 
717 F.Supp. at 424-425. 

In this case, by citing to York v. Jones 
but failing to define precisely the "inter- 
est" that Mary Sue Davis and Junior Davis 
have in the preembryos, the Court of Ap- 
peals has left the implication that it is in 
the nature of a property interest. For pur- 
poses of clarity in future cases, we con- 
clude that this point must be further ad- 
dressed. 

To our way of thinking, the most helpful 
discussion on this point is found not in the 
minuscule number of legal opinions that 
have involved "frozen embryos," but in the 



ethical standards set by The American Fer- 
tility Society, as follows: 
Three major ethical positions have been 
articulated in the debate over preembryo 
status. At one extreme is the view of 
the preembryo as a human subject after 
fertilization, which requires that it be 
accorded the rights of a person. This 
position entails an obligation to provide 
an opportunity for implantation to occur 
and tends to ban any action before trans- 
fer that might harm the preembryo or 
that is not immediately therapeutic, such 
as freezing and some preembryo re- 
search. 

At the opposite extreme is the view that 
the preembryo has a status no different 
from any other human tissue. With the 
consent of those who have decision-mak- 
ing authority over the preembryo, no lim- 
its should be imposed on actions taken 
with preembryos. 

A third view — one that is most widely 
held — takes an intermediate position be- 
tween the other two. It holds that the 
preembryo deserves respect greater than 
that accorded to human tissue but not 
the respect accorded to actual persons. 
The preembryo is due greater respect 
than other human tissue because of its 
potential to become a person and because 
of its symbolic meaning for many people. 
Yet, it should not be treated as a person, 
because it has not yet developed the fea- 
tures of personhood, is not yet estab- 
lished as developmental^ individual, and 
may never realize its biologic potential. 
Report of the Ethics Committee of The 
American Fertility Society, supra, at 34S- 
35S. 

Although the report alludes to the role of 
"special respect" in the context of research 
on preembryos not intended for transfer, it 
is clear that the Ethics Committee's princi- 
pal concern was with the treatment accord- 
ed the transferred embryo. Thus, the Eth- 
ics Committee concludes that "special re- 
spect is necessary to protect the welfare of 
potential offspring . . . [and] creates obli- 
gations not to hurt or injure the offspring 
who might be born after transfer [by re~ 
search or intervention with a preembryo]. 
Id. at 35S. 
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report, the Ethics Committee then 
III y on those in charge of IVF programs 
§ Establish policies in keeping with the 
^fecial respect" due preembryos and sug- 
gests; 

VI^Mm the limits set by institutional poli- 
l|es, decision-making authority regarding 
preembryos should reside with the per- 
sons who have provided the gametes 

As a matter of law, it is reasonable to 
Essume that the gamete providers have 
primary decision-making authority re- 
garding preembryos in the absence of 
specific legislation on the subject. A per- 
son's liberty to procreate or to avoid pro- 
creation is directly involved in most deci- 
sions involving preembryos. 
Id. at 36S. 

[3] We conclude that preembryos are 
not, strictly speaking, either "persons" or 
■'property," but occupy an interim category 
that entitles them to special respect be- 
cause of their potential for human life. It 
follows that any interest that Mary Sue 
Davis and Junior Davis have in the 
preembryos in this case is not a true prop- 
erty interest. However, they do have an 
interest in the nature of ownership, to the 
extent that they have decision-making au- 
thority concerning disposition of the 
preembryos, within the scope of policy set 
by law. 

V. The Enforceability of Contract 

Establishing the locus of the decision- 
making authority in this context is crucial 
to deciding whether the parties could have 
made a valid contingency agreement prior 
to undergoing the IVF procedures and 
whether such an agreement would now be 
enforceable on the question of disposition. 
Under the trial court's analysis, obviously, 
an agreement of this kind would be unen- 
forceable in the event of a later disagree- 
ment, because the trial court would have to 
make an ad hoc "best interest of the child" 
determination in every case. In its opinion, 
the Court of Appeals did not address the 

20. This situation is thus distinguishable from 
that in which a couple makes an agreement 
concerning abortion in the event of a future 
pregnancy. Such agreements are unenforceable 
because of the woman's right to privacy and 
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question of the enforceability of prior 
agreements, undoubtedly because that is- 
sue was not directly raised on appeal. De- 
spite our reluctance to treat a question not 
strictly necessary to the result in the case, 
we conclude that discussion is warranted in 
order to provide the necessary guidance to 
all those involved with IVF procedures in 
Tennessee in the future — the health care 
professionals who administer IVF pro- 
grams and the scientists who engage in 
infertility research, as well as prospective 
parents seeking to achieve pregnancy by 
means of IVF, their physicians, and their 
counselors. 

[4] We believe, as a starting point, that 
an agreement regarding disposition of any 
untransferred preembryos in the event of 
contingencies (such as the death of one or 
more of the parties, divorce, financial re- 
versals, or abandonment of the program) 
should be presumed valid and should be 
enforced as between the progenitors. This 
conclusion is in keeping with the proposi- 
tion that the progenitors, having provided 
the gametic material giving rise to the 
preembryos, retain decision-making author- 
ity as to their disposition. 20 

At the same time, we recognize that life 
is not static, and that human emotions run 
particularly high when a married couple is 
attempting to overcome infertility prob- 
lems. It follows that the parties' initial 
"informed consent" to IVF procedures will 
often not be truly informed because of the 
near impossibility of anticipating, emotion- 
ally and psychologically, all the turns that 
events may take as the IVF process un- 
folds. Providing that the initial agree- 
ments may later be modified by agreement 
will, we think, protect the parties against 
some of the risks they face in this regard. 
But, in the absence of such agreed modifi- 
cation, we conclude that their prior agree- 
ments should be considered binding. 

autonomy. See Planned Parenthood v. Dan- 
forth, 428 U.S. 52, 96 S.Ct. 2831, 49 L.Ed.2d 788 
(1976) (invalidating written consent of spouse 
as a pre-requisite to abortion). 
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[5] It might be argued in this case that 
the parties had an implied contract to re- 
produce using in vitro fertilization, that 
Mary Sue Davis relied on that agreement 
in undergoing IVF procedures and tha the 
court should enforce an implied contract 
against Junior Davis, allowmg Mary Sue to 
dispose of the preembryos in a manner 
calculated to result in reproduction The 
problem with such an analysis is that there 
I no indication in the record that deposi- 
tion in the event of contingencies other 
than Mary Sue Davis's pregnancy was ever 
considered by the parties, or that Junior 
Davis intended to pursue reproduction out- 
side the confines of a continuing marital 
relationship with Mary Sue. We therefore 
decline to decide this case on the basis ot 
implied contract or the reliance doctrine. 

We are therefore left with this situation: 
there was initially no agreement between 
the parties concerning disposition of the 
preembryos under the circumstances of 
fhis case; there has been no agreement 
since; and there is no formula in the Court 
of Appeals opinion for determining the out- 
come if the parties cannot reach an agree- 
ment in the future. 



In granting joint custody to the parties 
the Court of Appeals must have anticipated 
that, in the absence of agreement the 
preembryos would continue to be stored as 
they now are, in the Knoxville fertility clin- 
ic One problem with maintaining the sta- 
tus quo is that the viability of the pre- 
embryos cannot be guaranteed indefinite^ 
Experts in ^preservation who testified 
in this case estimated the maximum length 
of preembryonic viability at two years 
Thus, the true effect of the intermediate 
court's opinion is to confer on Jumor Davis 
the inherent power to veto any transfer of 
the preembryos in this case and thus to 
insure their eventual discard or self-de- 
struction. 

21 We also point out that if the roles were 
2 reversed in this case, it is highly unlikely tha 
Junior Davis could force transfer of the 
preembryos to Mary Sue over her objection. 
Cause she has an absolute right tc . seek ^ tar- 
nation of any resulting pregnancy, at least with 
uTthe first trimester, ordering her to undergo a 
Serine transfer would be a futility. Ordering 



As noted in Section I of this opinion the 
recognition of such a veto power, as long 
as it applies equally to both parties, is 
theoretically one of the routes available to 
resolution of the dispute in this case^ 
Moreover, because of the current state of 
law regarding the right of procreation, 
such a rule would probably be upheld as 
constitutional. Nevertheless, for the rea- 
sons set out in Section VI of this opinion, 
we conclude that it is not the best route to 
take, under all the circumstances. 

VI. The Right of Procreational 
Autonomy 
Although an understanding of the legal 
status of preembryos is necessary m order 
to determine the enforceability of agree- 
ments about their disposition, asking 
whether or not they constitute "property 
is not an altogether helpful question^ As 
the appellee points out in his brief, [as] 
two or eight cell tiny lumps of complex 
protein, the embryos have no [intrinsic] val- 
ue to either party." Their value lies m the 
"potential to become, after implantation, v 
growth and birth, children." Thus, the 
essential dispute here is not where or how 
or how long to store the preembryos, but 
whether the parties will become parents 
The Court of Appeals held m effect that 
they will become parents if they both agree 
to Lome parents. The Court did not say 
what will happen if they fail to agree We ; 
conclude that the answer to this dilemma 
turns on the parties' exercise of their eon-, 
stitutional right to privacy. 

The right to privacy is not *P^ fi * 
mentioned in either the federal or tihe T^; 
nessee state constitution, and yet there can 
be little doubt about its grounding in m 
concept of liberty reflected in those tw| 
documents. In particular, the Fourteen| 
Amendment to the United States Con>tit| 
tion provides that "[n]o state shall ... 



donation over objection would ra^e the ^||: 
constitutional problems discussed in S*cn ^ 

22. This two-year limit is appa^y** ^^j 
based on technological feas.b tiny as ot 
of trial. Our survey of law journal 
indicates other estimates of viability 
from two to ten years. 
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SSSm of life, liberty, or proper- 
P^WS^essoflaw." Referring 
i^SiTAmendment, the United 
IPI^ Court Meyer, mras- 
ka observed: attempted to 

«» ile ^S^L L liberty thus 
Ifefine with received much 

^ guaranteed, the term 

li^Ce ten "e&itely stated. 
m®*? t h al! bt it denotes not merely 
^ ith ; Ut S bodily restraint but also 

any of the common occupa- 
engi ^. Se to acquire useful knowledge, 
SSa^Sahomeandbring^ 
^4Ee7to worship God according to the 
» SSs of his own conscience, and gen- 
Sv o enjoy those privileges long rec- 
o^ L at -mmon law as essentia to 
TonkTly pursuit of happiness by free 

2i ^tH. 390, 399, 43 S.Ct 625, 626, 67 
L.Ed. 1042 (1923). 
^ Tfil The right of privacy inherent m the 
I coSitutionaf concept of liberty ; has been 
further identified "as against the [power 
of] government, the right to be let alone- 
; ; the most comprehensive of rights and he 
right most valued by civihzed ^men ■ OLm 
stead v. United States, 277 U.S. 438 478, 
« let 564, 572, 72 L.Ed. 944 WWO** 
deis, J., dissenting). As to scope, the con- 
; cept of liberty protects those persona 
rights that are fundamental, and it » not 
confined to the specific terms of the Bill o 
Rights." Griswold v. Connect 381 
U.S. 479, 486, 85 S.Ct. 1678, 1683, 14 
L.Ed.2d 510 (1965) (Goldberg, J., concur- 
ring)- ^ , , 
Moreover, the protection of fundamental 
rights is not confined to federal constitu- 
tional law. As the Minnesota Supreme 
I Court noted in Thiede v. Town f ^tl 
Valley, 217 Minn. 218, 14 N.W.2d 400, 405 
(1944) (citations omitted): 
The entire social and political structure 
of America rests upon the cornerstone 
that all men have certain rights which 
are inherent and inalienable. Among 
these are the right to be protected m hie 
liberty, and the pursuit of happiness; the 
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"ViMtetquire, possess, and enjoy prop- 
erty; and the right to establish a home 
a J family relations-all under equaUnd 
impartial laws which govern the whole 
immunity and each member thereof 
The rights, privileges, and immunities ot 
SS2 exls? notwithstanding there is no 
specific enumeration thereof in State 
Constitutions. 'These 
sure the powers of rulers, but they do 
Z measure the rights of 
■The fundamental maxims of a free gov 
inment seem to require, that to-JJ 
of personal liberty and private property 
should be held sacred.' Government 
wo"d not be free if they were not so 
held. 



Hence, it is not surprising that m he 
Tennessee Constitution, the concept £b£ 
erty plays a central role. Article I, Section 

8 T r h°afn e : ; man shall be taken or impris- 
oned or disseized of his freehold, liber- 
ties or privileges, or outlawed, or exiled 
Jin any manner destroyed or deprived 
of his life, liberty or property but by the 

judgment of his peers or the law of the 

Indeed the notion of individual liberty is so 
deep y embedded in the Tennessee Consti- 

stitutions, gives the people, 
governmental oppression and 
with liberty, the right to resis tMWj 
sion even to the extent of overthrowing tne 
^verlent. The relevant 
Lblishing this distinctive politica autono 
mv appear in the first two sections ot Arti 
2 1 ofthe Tennessee Constitution, its Dec- 
laration of Rights: 

Section 1. All power inherent xn the 
^-Government under their con- 

That all power is inherent in the people, 

their authority, and ^^^.^ 
peace safety, and happiness; for the ad 
vancenient of those ends they have at all 
times an inalienable and indefeasible 
SS to alter, reform, or abolish the go. 
emment in such manner as they may 
think proper. 
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Section 2. Doctrine of nonresistance 
condemned. 

That government being instituted for the 
common benefit, the doctrine of non-re- 
sistance against arbitrary power and op- 
pression is absurd, slavish, and destruc- 
tive of the good and happiness of man- 
kind. 

The right to privacy, or personal autono- 
my (-the right to be let alone"), while not 
mentioned explicitly in our state constitu- 
tion, is nevertheless reflected in several 
sections of the Tennessee Declaration of 
Rights, including provisions in Section 3 
guaranteeing freedom of worship ("no hu- 
man authority can, in any case whatever, 
control or interfere with the rights of con- 
science"); those in Section 7 prohibiting 
unreasonable searches and seizures ("the 
people shall be secure in their persons, 
houses, papers and possessions, from un- 
reasonable searches and seizures"); those 
in Section 19 guaranteeing freedom of 
speech and press ("free communication of 
thoughts and opinions, is one of the invalu- 
able rights of man, and every citizen may 
freely speak, write, and print on any sub- 
ject, being responsible for the abuse of that 
liberty"); and the provisions in Section 27 
regulating the quartering of soldiers ("no 
soldier shall, in time of peace, be quartered 
in any house without the consent of the 
owner"). 

[7] Obviously, the drafters of the Ten- 
- nessee Constitution of 1796 could not have 
anticipated the need to construe the liberty 
clauses of that document in terms of the 
choices flowing from in vitro fertilization 
procedures. But there can be little doubt 
that they foresaw the need to protect indi- 
viduals from unwarranted governmental in- 
trusion into matters such as the one now 
before us, involving intimate questions of 
personal and family concern. Based on 
both the language and the development of 
our state constitution, we have no hesi- 
tation in drawing the conclusion that there 
is a right of individual privacy guaranteed 
under and protected by the liberty clauses 
of the Tennessee Declaration of Rights. 

[8] Undoubtedly, that right to privacy 
incorporates some of the attributes of the 



federal constitutional right to privacy and, 
in any given fact situation, may also share 
some of its contours. As with other state 
constitutional rights having counterparts in 
the federal bill of rights, however, there is 
no reason to assume that there is a com- 
plete congruency. Compare and contrast, 
e.g., State v. Jacumin, 778 S.W.2d 430 
(Tenn.1989), with Illinois v. Gates, 462 U.S. 
213, 103 S.Ct 2317, 76 L.Ed.2d 527 (1983). 



[9] Here, the specific individual free- 
dom in dispute is the right to procreate. In 
terms of the Tennessee state constitution, 
we hold that the right of procreation is a 
vital part of an individual's right to priva- 
cy. Federal law is to the same effect. 

In construing the reach of the federal 
constitution, the United States Supreme 
Court has addressed the affirmative right 
to procreate in only two cases. In Buck v. 
Bell, 274 U.S. 200, 207, 47 S.Ct 584, 584, 71 
L.Ed. 1000 (1927), the Court upheld the 
sterilization of a "feebleminded white wom- 
an " However, in Skinner v. Oklahoma, 
316 U.S. 535, 62 S.Ct. 1110, 86 L.Ed. 1655 
(1942), the Supreme Court struck down a 
statute that authorized the sterilization of 
certain categories of criminals. The Court 
described the right to procreate as "one of 
the basic civil rights of man [sic]," 316 U.S. 
at 541, 62 S.Ct. at 1113, and stated that 
"[m]arriage and procreation are fundamen- 
tal to the very existence and survival of the 
race." Id. 

In the same vein, the United States Su- 
preme Court has said: 

If the right of privacy means anything, it 
is the right of the individual, married or 
single, to be free from unwarranted gov- 
ernmental intrusion into matters so fun- 
damentally affecting a person as the de- 
cision whether to bear or beget a child. 
Eisenstadt v. Baird, 405 U.S. 438, 453 92 
S.Ct 1029, 1038, 31 L.Ed.2d 349 (1972) em- 
phasis in original). See also Carey v. Pm 
ulation Services International, 431 
678, 685, 97 S.Ct. 2010, 2016, 52 L.E<Ud 
675 (1977) (decision whether or not to bege 
or bear a child fundamental to individual 
autonomy). 



in 
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& t to nrocreational autonomy is 
T «f^mSbasic concepts of liber- 
TS Sted by the reproductive 
t.v 15 alS " , see e.g., Griswold v. Con- 

" (1965); and toe * FP«fe, 410 

| 3 93 ( S S. 705, 35 L.Ed.2d 147 
]m and by cases concerning parental 
'2 an ", responsibilities with respect to 
ft^T Se eg., Wisconsin v. Yoder, 
iS 2 S e 92 I.Ct. 1526, 32L.Ed^l5 

t "Id 2d 52 (1974); Pierce v. Society of the 
Sisters of the Holy Names o) J Jtow and 
11% 268 U.S. 510, 45 S.Ct 571 69LEd. 
,070(1925): and Bellotti v. Baird, 443 U.b. 
622 99 S.Ct. 3035, 61 L.Ed.2d 797 (1979). 
In fact, in Bellotti v. Baird, the Supreme 
Court noted that parental autonomy is ba- 
sic to the structure of our society because 
' the family is "the institution by which we 
inculcate and pass down many of our most 
cherished values, morals and cultural. 
/Bellotti, 443 U.S. at 634, 99 S.Ct. at 3043. 
The United States Supreme Court has 
never addressed the issue of procreation in 
the context of in vitro fertilization. More- 
over, the extent to which procreational au- 
tonomy is protected by the United States 
Constitution is no longer entirely clear. 
Justice Blackmun noted, in his dissent, that 
the plurality opinion in Webster v. Re-pro- 
ductive Health Services, 492 U.S. 490, 109 
S.Ct. 3040, 106 L.Ed.2d 410 (1989), "turns a 
stone face to anyone in search of what the 
plurality conceives as the scope of a wom- 
an's right under the Due Process Clause to 
terminate a pregnancy free from the coer- 
cive and brooding influence of the State. 
Id. at 538, 109 S.Ct. at 3067. The Webster 
opinion lends even less guidance to those 
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seeking the bounds of constitutional protec- 
tion of other aspects of procreational au- 
tonomy. 23 

For the purposes of this litigation it is 
sufficient to note that, whatever its ulti- 
mate constitutional boundaries, the right of 
procreational autonomy is composed of two 
rights of equal significance-the right to 
procreate and the right to avoid procrea- 
tion. Undoubtedly, both are subject to pro- 
tections and limitations. See e.g., Prince v 
Massachusetts, 321 U.S. 158, 64 S.Ct. 438, 
88 L Ed. 645 (1944) (parental control over 
the education or health care of their chil- 
dren subject to some limits); Roe v. Wade, 
410 U.S. 113, 93 S.Ct. 705, 35 L.Ed.2d 147 
(1973) (states' interests in potential life 
overcomes right to avoid procreation by 
abortion in later states of pregnancy). 

The equivalence of and inherent tension 
between these two interests are nowhere 
more evident than in the context of in vitro 
fertilization. None of the concerns about a 
woman's bodily integrity that have previ- 
ously precluded men from controlling abor- 
tion decisions is applicable here. 24 We are 
not unmindful of the fact that the trauma 
(including both emotional stress and physi- 
cal discomfort) to which women are sub- 
jected in the IVF process is more severe 
than is the impact of the procedure on men. 
In this sense, it is fair to say that women 
contribute more to the IVF process than 
men Their experience, however, must be 
viewed in light of the joys of parenthood 
that is desired or the relative anguish of a 
lifetime of unwanted parenthood. As they 
stand on the brink of potential parenthood, 
Mary Sue Davis and Junior Lewis Davis 
must be seen as entirely equivalent gam- 
ete-providers. 



23. Justice O'Connor did note in her concurring 
opinion in Webster that the plurality s position 
might threaten the development of IVt- pro- 
grams. Despite her concern, she voted to up- 
hold the Missouri statute at issue, because sne 
found the possibility "too hypothetical to sup- 
port the use of declaratory judgment procedures 
and injunctive remedies" since there was no 
indication that Missouri might seek to prohibit 
IVF programs. Webster, 492 U.S. at 523, 109 
S.Ct. at 3054 (O'Connor, J., concurring). 



24. Planned Parenthood v Danforthm^l 
71 96 S.Ct. 2831, 2842, 49 L.Ed.2d 788 (1976) 
("Inasmuch as it is the woman who phys.cally 
bears the child and who is the more directly and 
immediately affected by the pregna ncy, . as be- 
tween the two, the balance weighs m her fa- 
vor."). See discussion in Developments in the 
Law-Medical Technology and the Law, 103 
Harv.L.Rev. 1519, 1544-45 (1990). 
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r 10 ] It is further evident that however 
far Se protection of procreational autono- 
Z extends the existence of the nght itself 
2iZ that decisional authority rests m 
SaLte providers alone, at least to the 
Se'Hhat their decisions have an impact 
upon their individual reproductive states. 
As discussed in Section V 
person or entity has an ^J^^. 
to nermit interference with the gamete 
;£ decision to continue or «a 
the IVF process, because no one else bears 

way that the gamete-providers do. 



mi Further, at least with respect to 
Tennessee's public ^ 
tional right of privacy the state mte e^ 

Webster and even in Roe, that the states 
Sest in potential human life may justify 
sCtutes or regulations that have an impact 
statutes or k f procre ational 

upon a P™.;;X fal for sufficiently 

luEity over the preembryos to which 
^ have contributed. As ^u-ed in the 
Court of Appeals opinion, set out m Section 
?V love tiiose statutes reveal instead a 
pliicf decision to recognize that persons 



born alive or capable of sustaining life ex 
Zo have a higher status than do fetuses 
in utero.™ 

Certainly, if the state's 
become sufficiently ^f^^X^Zr 
tion context until the end of the first to 
mester 27 after very significant develop 
meS stages have passed, then surely 
STi. no state interest in these pre- 
embryos which could suffice to overco- 
me interests of the gamete-providers. The 

ward the end of a pregnancy, this interest 
Tso compelling that abortion is almost 
strict* forbidden. This scheme supports 
the conclusion that the state's interest in 
Z potential life embodied by these four- to 
ShtS preembryos (which may or may 
not be able to achieve implantation m a 
Serine wall and which, if implanted may 
£Z -t begin to develop into f etuse , 
subiect to possible miscarriage) is at best 
St When weighed against the niter-. 
t of The inLiduals and the burdens 
ests of the mQlv , interest 

^^^^^^ 

ITX^ to justify any 

JL freedom of these individuals to 

allow a process to continue « 
in such a dramatic change m their lives 
becoming parents. 

us to note that the interests of these pa 



2 , Se.Oeino^^^ti 
Center, No. 74-3558 ^- u lN - an i\'F 

19 78). in which ■ . woman who ™ ^ 

PaUen w hen a a Xctor Krately destroyed the 
tress when a doc or whic h in v»re 

contents of the pet" ^ h the wom . 

fertilization was being attempt 
arfs egg and her husband's sperm. 

TCA § 20-5-106(b) (1980) allows a civil ac- 
26. l s . , j,_,v, on lv where the dece- 
tion for wrongful death only ^ 

^ h 1 d ^ea e s r onSly to" K expected to be 
and could reasonaoiy no Likewise, a 

capable of living outs.de th ;/ o e ^ S nse U a K gainst a 
Jminal conviction may 
person including a hom.cxd ^ ^ ^ 

kw£ S?SJI5£lS«W (viable fetus 



not "person" or "human life" within meamng .., 
vehicular homicide statute). ■ 

Tennessee's abortion ^ 

policy decision w^ft*^ in pa«nMf 
persons against the sta e ^s in d 

minated. ^tntes reflect the pol- 

Taken collectively ■ « re ^ 
icy decision that, at least u , iduals m 
stances, the interest of ^^'justify * 
avoiding procreation '^f^ional process, 
tag steps to terminate the Pr^ ere 
despite the state's interest in pot 
„ The trimester scheme is set forth at 

§ 39_15-201(c)(D-(3)- 
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. Parenthood are different in scope 
T le parental interest considered m 
T Sef Previously, courts have dealt 
0> tS id-bearing and child-rearing as- 
W ^f parenthood. Abortion cases have 
I! 2t V«tationai parenthood. In his 
d e Cm.rt must deal with the quests 
llSticparenthood. We conclude, more- 
|f tat^n interest in .voiding genetic 
oveT - V' , can be significant enough to 

g£ of parenthood. The technology 
gifttat someone unknown to these par- 
M could gestate these preembryos does 
| ir the fact that these part.es the 
Imete-providers, would become parents m 
tat event, at least in the genetic sense. 
The profound impact this would have on 
them 28 supports their right to sole deci- 
sional authority as to whether the process 
attempting to gestate these preembryos 
should continue. This brings us directly to 
' the question of how to resolve the dispute 
that arises when one party wishes to con- 
tim.e the IVF process and the other does 
: not. 



VII. Balancing the Parties' Interests 
[121 Resolving disputes over conflicting 
interests of constitutional import is a task 
familiar to the courts. One way of resolv- 
ing these disputes is to consider the posi- 
tions of the parties, the significance of 
their interests, and the relative burdens 
that will be imposed by differing resolu- 
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tions 29 In this case, the issue centers on 
the two aspects of procreational autono- 
my—the right to procreate and the right to 
avoid procreation. We start by considering 
the burdens imposed on the parties by solu- 
tions that would have the effect of disal- 
lowing the exercise of individual procrea- 
tional autonomy with respect to these par- 
ticular preembryos. 

Beginning with the burden imposed on 
Junior Davis, we note that the conse- 
quences are obvious. Any disposition 
which results in the gestation of the 
preembryos would impose unwanted par- 
enthood on him, with all of its possible 
financial and psychological consequences^ 
The impact that this unwanted parenthood 
would have on Junior Davis can only be 
understood by considering his particular 
circumstances, as revealed in the record. 

Junior Davis testified that he was the 
fifth youngest of six children. When he 
was five years old, his parents divorced his 
mother had a nervous break-down, and he 
and three of his brothers went to live at a 
home for boys run by the Lutheran 
Church Another brother was taken in by 
an aunt, and his sister stayed with their 
mother. From that day forward, he had 
monthly visits with his mother but saw his 
father only three more times before he died 
in 1976. Junior Davis testified that, as a 
boy, he had severe problems caused by 



28. Sperm donors may regret not having contact 
with their biological children, according to psy- 
chotherapist Annette Baron and psychologist 
Aphrodite Clamar, mentioned in Lon Andrews, 
Feminist Perspectives on Reproductive Technolo- 
gist, American Bar Foundation Working Paper 
#8701 (1987) footnote 29, also published as An- 
drews, Alternative Modes of Reproduction in 
Reproductive Laws for the 1990s, A Briefing 
Handbook, edited by Nadine Taub and Shernll 
Cohen, Women's Rights Litigation Clinic, 
School of Law, Newark (1988). Even more so, 
women who have surrendered children tor 
adoption may be haunted by concern about the 
child. Poole, Allocating of Decision-Making 
rights to Frozen Embryos, 4 Amer.J.Family Law 
67; 74 (Spring 1990), citing Beeker, The Rights 
of Unwed Parents, 63 Social Services Rev. 49b, 
508 (1989). 

29. For instance, in Frisby v. Schultz, 487 U.S. 
474, 108 S.Ct. 2495, 101 L.Ed.2d 420 (1988), the 



United States Supreme Court addressed the con- 
flicting interests of a city in protecting a doctor 
who performed abortions and those of the s per- 
sons who picketed in front of his home. A 
municipal ordinance prohibited picketing be- 
fore or about the residence or dwelling of any 
individual. The Supreme Court had to consider 
whether the ordinance was narrowly tailored to 
serve a significant government interest and 

whether it left open ™& t^"*^ 
of communication. Id. at 481, 108 S.Ct. at 2500. 
The Court noted that this ordinance banned 
only focused picketing before a residence, no 
all picketing in residential areas. Because it 
was narrowly tailored to meet a sigmf cant gov- 
ernment interest of protecting ; esl f ntl ^" nd 
cv leaving open other methods of protest and 
egression, the Court held that the statute did 
not violate the First Amendment. Id. at 488, 
108 S.Ct. at 2504. Likewise, in this case, we 
must find some balance between the exercise of 
the two conflicting interests. 
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separation from his parent. He said ha 
it was especially hard to leave his mother 
after eacJ monthly visit. He clearly f eeto 
Sat he has suffered because of his ; lack of 
opportunity to establish a relationship , w£ 
hi parents and particularly because of the 
absence of his father. 

In light of his boyhood experiences, Jun- 
ior Davis is vehemently opposed to father- 
ng a child that would not ^ ™* bo * 
Barents Regardless of whether he or 
Mary Sue had custody, he feels that the 
Ss bond with the non-custodia, parent 
would not be satisfactory. He > tested 
very clearly that his concern was for the 
Tychological obstacles a child m such a 
Sationwould face, as well as the burden 
it would impose on him. Likewise, he is 
opposed to donation because the recipient 
couple might divorce, leaving the chdd 
(which he definitely would consider his 
own) in a single-parent setting. 

Balanced against Junior Davis's interest 
in avoiding parenthood is Mary Sue .Da* s 
interest in donating the preembryos to an 
other couple for implantation. Refusal to 
permit donation of the preembryos would 
tapose on her the burden of knowing that 
^lengthy IVP procedures she underwent 
were futile, and that the preembryos to 
which she contributed genetic material 
would never become children. While this is 
not an insubstantial emotional burden, we 
Sn only conclude that Mary Sue Davis 
interest in donation is not as significant as 
the interest Junior Davis has in avoiding 
parenthood. If she were allowed to donate 
SK : preembryos, he would face a liMime 
of either wondering about his P^talste- 
tus or knowing about his P»^* »g£ 
but having no control over it. He testaiiect 
q u te cleariy that if these preembryos were 
brought to term he would fight for custody 
of his child or children. Donation, if a child 
came of it, would rob him twice-his pro- 
national autonomy would be defeated and 
his relationship with his offspring would be 
prohibited. 

The case would be closer if Mary Sue 
Davis were seeking to use the preembryos 
herself, but only if she could no achieve 
parenthood by any other reasonable means. 



We recognize the trauma that Mary Sue 
has already experienced and the additional 
Scomfortto wMch she would be subjected 
if she opts to attempt IVF again. Stall, she 
would have a reasonable opportunity, 
through IVF, to try once again to achieve 
parenthood in all its aspects-genetic, ges- 
tational, bearing, and rearing. 

Further, we note that if Mary Sue Davis 
were unable to undergo another round of 
IVF or opted not to try, she could stall 
achieve the child-rearing aspects of parent- 
hood through adoption. The fact that she 
and Junior Davis pursued adoption indi- 
cates that, at least at one time she was 

willing to forego genetic parenthood and 
would have been satisfied by the child- 
rearing aspects of parenthood alone. 



VIII. Conclusion 
[13-15] In summary, we hold that dis- 
putes involving the disposition of pre- 
embryos produced by in vitro fertahzataon 
SouJ be'resolved, first, by looking to the , 
preferences of the progenitors. If their . 
wishes cannot be ascertained, or if there s . 
dispute, then their prior agreement con- 
Sing disposition should be earned out. , 
If no Prior agreement exists, then the rela- ; . 
tive interests of the parties in using or not , 
ulmg the preembryos must be weighed. . 
Sarily, L party wishing to av^d P- 
creation should prevail, assuming that the 
^ther party has a reasonable possW of , 

achieving parenthood by means other than , 
use of the preembryos m question I ™ 
other reasonable alternatives exist then 
the argument in favor of using the 
preembryos to achieve pregnancy should be . 

Sored. However, if the par^seekin 
control of the preembryos intends merely 
to donate them to another ^ J^l; ; 
jecting party obviously has the greats 
terest and should prevail. 

But the rule does not contempt ta|. ; 
creation of an automatic veto, and 
firming the judgment of the Court* ^ 
peals, we would not wish to be mterp ^ 
as so holding. , 
For the reasons set out abovj^| 

ment of the Court of ^\"^l e - A «s 
in the appellee's favor. This ruling 
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ill Knoxville Fertility Clinic is free to 
mm*™Z>l Procedure in dealing wit* 
ful! °Iur I - - ^ng as that proce- 
SBSKTto conflict with this opimon. 
gi^eal will be taxed to the appel- 

lafit,;;' : . 

RE1D, C.J., and DROWOTA, O'BRIEN 
ai ANDERSON, JJ., concur. 
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2. Brokers ^19, 31 

Real estate agent acts as fiduciary to 
client and in any transaction or dealing 
related to such relationship, agent can m no 
way and under no circumstances act tor 
himself or for any other than principal 
without first making full and complete dis- 
closure of facts to the principal; agent 
cannot profit by his failure to make such 
disclosure, 

3. Trusts ^102(1) 

When broker procures legal title to 
property, in violation of fiduciary duty 
owed to owner, equity constructs a trust 
out of transaction and property owner is 
entitled to profits wrongfully received by 
broker; construction of such trust is with- 
out regard to whether principal received 
fair price for conveyance of property. 

4. Brokers <s^65(l) 

Where broker's action in sale transac- 
tion amounts to bad faith or misconduct, 
broker is not entitled to commission on 
sale. 



Vendor sued real estate brokers for 
breach of fiduciary duty in sale of real 
estate. The Chancery Court, Loudon Coun- 
ty, Frank V. Williams, Chancellor, found in 
favor of vendor but awarded nominal dam- 
ages. On appeal, the Court of Appeals 
affirmed finding of breach but awarded 
vendor brokers' profit, less reasonable com- 
mission. On appeal, the Supreme Court, 
O'Brien, J., held that brokers were not 
entitled to commission. 

Affirmed in part and reversed in part 
and remanded. 



1. Brokers <s=*65(5) 

Real estate brokers, found in breach of 
fiduciary duty in transaction of sale of 
client's property, were not entitled to com- 
mission on sale of such property; brokers 
manipulated transaction in such a manner 
as to willfully, and wrongfully, conceal 
their true role and their intention to reap ill 
gained profit from sale. 



D; Scott Hurley, Knoxville, for defen- 
dants-appellants. 

John W. Cleveland, Arlene A. Cleveland, 
Sweetwater, for plaintiff -appellee. 

OPINION 
O'BRIEN, Justice. 

We granted appellant permission to ap- 
peal in this cause to address the singular 
issue of whether a real estate broker, 
found in breach of his fiduciary duty m the 
transaction of the sale of the client's prop- 
erty, is entitled to commission on the sale 
of such property. 

We begin our review mindful that this 
Court is bound by concurrent findings of 
fact by the chancellor and the Court ot 
Appeals if such findings are supported by 
material evidence. T.C.A. 27-1-113 To 
that end, and because we grant appeal only 
to review the narrow issue noted, the tacts 
of this case as found by the chancellor and 
adopted by the Court of Appeals are, m 
pertinent part, as follows. 



